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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

UDALGURI. 

 

 Present: ARPITA KAR, A.J.S. 

  SDJM(S), Udalguri. 

  

G.R.NO. 1273/16. 

U/S 341/324 IPC. 

STATE OF ASSAM 

Vs 

Sri Jayanta Rabha. 

  ......................Accused Person. 

           

Advocate Appeared:- 

For Prosecution: Smti. Nandira Narzary, Learned A.P.P. 

For Defence: Sri M. C. Narzary, Md. J. Ahmed. 

 

Charge Framed on : 18.02.2017, 08.06.2018. 

Evidences recorded on: 23.03.2017,29.06.2017,01.09.2017,11.04.2018. 

Arguments heard on: 28.05.2018, 05.06.2018. 

Judgment delivered on: 08.06.2018. 

 

J U D G M E N T 

1. Prosecution story in brief is that the informant Sri Bitupan Kalita lodged 

an FIR before the Harisinga PS, alleging inter-alia that on 26/12/16 at 

about 5.30 PM the accused, Jayanta Rabha stabbed him with a “khukuri” 

near the Batiamari bridge while he along with his friend Pulak Saikia were 

going to Panery from Bengbari. As a result of the attack he sustained 

serious injury for which he got 10-12 stitches on his hand. 

 

2. On receipt of the F.I.R., Harisinga P.S. Case No.76/2016 was registered 

and investigated into. No seizures were made during the investigation. On 

completion of the investigation the I.O. has submitted the Charge sheet 

U/S 341/324 I.P.C. against the accused Sri Jayanta Rabha.  
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3. The defence Story is of total denial. On his appearance before the Court 

copies of relevant documents were furnished to him as per Sec. 207 

Cr.P.C. The charges were framed U/S 341/324 I.P.C. by my learned 

predecessor. However upon perusal of the CR and CD and after hearing 

both sides, the date of commission of offence were found different from 

the date which was stated in the charge framed by my learned 

predecessor. As such the charges were re-framed/altered. Upon hearing 

both sides and upon perusal of C.R. and C.D. grounds for presuming that 

the accused has committed an offence triable U/S- 341/324 I.P.C. was 

found and accordingly charges under the said section is framed against 

the accused. The particulars of the offence U/S 341/324 I.P.C. were read 

over and explained to the accused to which he pleaded not guilty and 

claimed to be tried. The parties were asked if they want to re-examine, 

further cross-examine any witnesses to which they replied in negative. 

4. During trail prosecution side examined 7 P.W.s. The examination of the 

accused U/S 313 Cr.P.C. is recorded. The accused denied adducing DW. 

 

5. I heard arguments for both sides and also perused the case record.  

6. POINTS FOR DETERMINATION:- 

I. Whether the accused on 26.12.2016 or27.12.2016 at about 

5.30 P.M. wrongfully restrained Bitupan Kalita near Batiamari 

bridge under Harisinga P.S. under Udalguri Dist. from 

proceeding in any direction in which he had a right to proceed 

and thereby committed an offence punishable under section 

341 of IPC? 

II. Whether on or about the same date, time and place the 

accused voluntarily caused hurt to Bitupan Kalita by a 

“khukuri” which is an instrument of cutting and stabbing and 

thereby committed an offence punishable under section 324  

of IPC? 
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DISCUSSION, DECISION AND REASONS THEREOF:- 

7. P.W.1,Sri Babul Nath deposed that the informant is his neighbour. He does 

not know the accused personally. The occurrence took place in the month 

of December,2016. On that day, he was not at home. He returned back at 

about 10.00 PM and came to know from his wife that a boy assaulted 

Bitupan with a “khukuri”. Police interrogated him. 

In his cross-examination he deposed that he was not present at 

the time of occurrence and hence, he could not say by whom and using 

what weapon Bitupan was cut. 

8. The victim cum informant of this case, Sri Bitupan Kalita deposed as 

P.W.2. He deposed that he knows the accused, Jayanta Rabha who was 

present in the court that day.  On the date of the occurrence which took 

place before 1 ½ months back from the date of his deposition, he and his 

friend Pulak Saikia were talking nearby his house. At the relevant time, the 

accused was proceeding through the road infront of his house and was 

shouting using obscene language. He asked the accused not to do so as 

their houses were very nearby and their family members were also 

present. The accused then said some unwanted things about his sister 

Rashmi Kalita to which he objected. Suddenly, the accused attacked him 

with a “dao” as a result of which he sustained injuries on his left palm. He 

was taken to Panery Civil Hospital by his mother and others.  Ten (10) 

stitches were given to his injured hand. On the following day he lodged 

the FIR of this case. The FIR is exhibited as Exbt-1 wherein Ext.1 (1) is his 

signature. Police recorded his statement. 

In his cross examination he deposed that he cannot recollect the 

date of the occurrence. He lodged the FIR of this case on the following 

day of the occurrence at about 10.00 AM. The P.S. is three (3) Km. away 

from his residence. He stated that he did not mention about the delay in 

lodging the FIR. The accused is a resident of a nearby village. 

Immediately after the incident his mother and others took him to Panery 

hospital. Police did not give any requisition for his treatment. He denied 

the fact that he did not mention in his FIR regarding the shouting and 
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using of obscene language by the accused person and the fact that the 

accused took the name of his sister and said some unwanted things 

about her. He denied the fact that he did not state this fact before the 

writer of the ejahar but he admitted that there is no mention about it. 

The incident took place nearby a bridge at Batiamari. There are houses of 

Babul Nath towards South of the place of the occurrence. Towards North 

is the house of Kalara and one Gopal. His statement was recorded at the 

P.S. on the date of lodging the FIR and the statement of Pulak Saikia was 

recorded the day after recording his statement. The distance between the 

place of the occurrence and his house is about 180 meters. He stated 

that except him and Pulak Saikia no one was there at the time of 

occurrence. He denied the fact that on the date of the occurrence himself 

and Pulak were drunk and he fell down on the broken bridge and 

sustained injuries. He denied the fact that the accused rescued him. 

9. The victim deposed that his friend, Sri Pulak Saikia was with him at the 

time of occurrence. So now let us see if his friend has supported his 

version or not. Sri Pulak Saikia, who deposed as P.W.5 stated that the 

informant is his friend and he came to know the accused from the day of 

the occurrence. He identified the accused on the dock. On the day of the 

occurrence he along with Bitupan were standing on a bridge infront of the 

house of Bitupan. The accused passed bad comments about the sister of 

Bitupan to which Bitupan objected. The accused then took out a dagger 

from his bag and attacked Bitupan with the said dagger. The hand of 

Bitupan got cut when he tried to defend himself. The accused then left 

the place. He took the victim to hospital.         

  In his cross-examination he deposed that the occurrence 

occurred at about 7.45 PM and it was dark. He stated that as the 

occurrence occurred long back hence he could not remember the exact 

time of the occurrence. The sister of Bitupan was not present at the place 

of the occurrence but the accused who was drunk commented bad things 

about her. The person who accompanied the accused on a bicycle 

restrained the accused from quarrelling. The accused was carrying a 

sharp dagger and he gave one blow only to Bitupan. He denied that the 

victim sustained injuries as he was jostling the cycle of the accused. He 
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stated that no neighbour were present at the place of the occurrence and 

there was no hue and cry at the place of the occurrence.  Although he 

raised an alarm but no one came at the time of occurrence.       

 

10. P.W.3, Sri Khirod Kalita deposed that he knows the informant of this case 

and the accused person present in the court that day. He heard that a 

quarrel took place between the accused and the informant. Suddenly, he 

saw the brother of the informant Ujjal Kalita running through the road 

and when he asked him why he was running he did not say anything. He 

also saw two persons running after him. Afterwards police came to their 

locality and asked him what he knows about the case. He stated that he 

was not present at the place of the occurrence.  

In his cross examination he deposed that he did not see the 

incident and so he cannot say who was assaulted by whom. 

11. P.W.4, Sri Dibyajyoti Nath deposed that he knows the informant of this 

case. On the date of the occurrence he was at his shop. On the following 

day of the occurrence when he was at his shop the O/C, Harisinga PS 

came to his shop and asked him his name and other particulars. 

Accordingly, he gave his name and particulars. He has heard that a 

quarrel took place between the informant and the accused person. 

In his cross-examination he deposed that his house and the house 

of the informant and the accused are situated at a distance of about 500 

mtrs. apart. He did not hear anything about the incident after returning 

from his shop on the day of the occurrence. He came to know about it 

only on the following day when the O/C visited his shop. 

12. P.W.6, Sri Nripen Ch. Tamuli deposed that on 26/12/18 Bitupan Kalita 

lodged an FIR and he was given the charge to take the pre-steps of the 

case by O/C. He visited the place of the occurrence, prepared sketch 

map, recorded the statement of the witnesses and arrested the accused. 

After taking the pre-steps the CD was handed over to the then, O/C. 

Later on, the Charge sheet was filed by S.I. Dipankar Gogoi. Ext.2 is the 

sketch map and Ext.2(1) is his signature. Ext. 3 is the Charge Sheet and 

Ext.3(1) is the signature of S.I. Dipankar Gogoi, which he knows.  
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In his cross examination he deposed that the statements of the 

witnesses were recorded at the place of the occurrence. The victim in his 

161 statement stated that the occurrence occurred on 27/12/16. The 

other witnesses also stated likewise. He collected the medical report.  

 

13. P.W.7, Dr. Ilora Das deposed that on 27/12/16 at about 7.00 PM, she 

examined Sri Bitupan Kalita. On examination fresh cut injury on left palm 

2 X ¼ inches were found. In her opinion: simple injury caused by sharp 

weapon. Total eight (8) number stitches were given to the patient. Ext.4 

is the medical report and Ext.4(1) is her signature.  

In her cross examination she deposed that it is not probable that 

the injuries found may be caused by a fall also. 

 

14. In view of the aforesaid discussions, it is seen that the victim of this case 

P.W.2 has stated that the accused attacked him with a “dao” as a result of 

which he sustained injuries on his left palm and Ten (10) stitches were 

given to his injured hand at the hospital. His friend P.W.5, also supported 

his version by deposing that the accused attacked the victim with a 

“dagger” due to which the victim sustained injuries on his hand. The 

medical officer of this case who deposed as P.W.7 fully corroborated their 

version by deposing that on 27.12.2016 at about 7.00 P.M. she examined 

Bitupan Kalita i.e. the victim of this case and found fresh cut injury on his 

person and total 8 numbers of stitches were given to the patient. She 

opined that the injuries were caused by a sharp weapon. Thus it becomes 

glaringly clear that the victim Bitupan Kalita sustained serious injuries on 

his left palm which was caused by a sharp weapon and he was also given 8 

stitches for his injuries. The next question which arises at this juncture is 

that how the injuries were sustained by the victim. The victim deposed that 

the accused attacked him with a “dao” as a result of which he sustained 

injuries on his left palm. He has further stated that when he objected to the 

unwanted comments by the accused about his sister, then the accused 

stabbed him with the “dao”. His version was fully corroborated by P.W.5, 

who is an eye-witness to the case and has deposed that at the time of the 

occurrence he was with the victim and the accused stabbed the victim with 
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a “dagger” when the victim objected to the bad comments passed by the 

accused about the sister of the victim, as a result of which the victim 

sustained injuries. Thus it is evident that the other P.W. who was present 

at the place of occurrence has also fully corroborated the prosecution’s 

version. The Medical officer of this case who deposed as P.W.7, denied the 

defence suggestion that the injuries found by her on the person of the 

victim may be caused by a fall also and the victim and the other eye-

witness i.e. P.W.5, have specifically deposed that the injury sustained by 

the victim cum informant was caused due to the attack of the victim by the 

accused with a sharp weapon. Moreover, the perusal of the cross-

examination of the P.W.2 shows that the defence has put a suggestion to 

him suggesting that as they were drunk hence he sustained the injuries by 

falling from the bridge and the perusal of the cross-examination of P.W.5 

shows that the defence has put a suggestion to him suggesting that the 

victim sustained injuries as he was jostling the cycle of the accused, which 

clearly shows that the defence has given two entirely different suggestions 

to the P.W.s. The two entirely different suggestions given by the defence 

side goes to show that the accused does not have any specific plea about 

the alleged occurrence.  In addition to the above, the accused in his 

examination U/S313 Cr.P.C. has admitted that a quarrel occurred between 

him and the informant. Although the accused denied that he assaulted the 

victim cum informant with a “dao” but in his reply to question number one 

of his examination U/S313 Cr.PC. the accused has specifically stated that 

Bitupan (the victim-informant) tried to snatch the “dao” from him and 

hence it might have hurt him but he intentionally did not assault Bitupan 

using a “dao” or “Khukuri”, which goes to show that the accused has 

himself admitted that at the time of occurrence there was a quarrel 

between him and the victim cum informant and also that at that time he 

was possessing a “dao”. I am not unmindful that the statement given by 

the accused in his examination U/S313 Cr.P.C. cannot be given the value of 

evidence but in a catena of judgments viz: Rafiq Ahmad @ Rafiq v. 

State of U.P.; AIR 2011 SC 3114, the Hon’ble Apex Court  observed:- 

“It is true that the statement under section 313, Cr.P.C. cannot be the sole 

basis for conviction of the accused but certainly it can be a relevant 

consideration for the courts to examine, particularly when the prosecution 
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has otherwise been able to establish the chain of events…………”. Also in 

Sanatan Naskar & Another v. State of West Bengal; AIR 2010 SC 

3507 the Hon’ble Apex Court in  para 10 held that: The answers by an 

accused under Section 313 of the Cr.PC are of relevance for finding out the 

truth and examining the veracity of the case of the prosecution. The scope 

of Section 313 of the Cr.PC is wide and is not a mere formality…………..  

The courts may rely on a portion of the statement of the accused and find 

him guilty in consideration of other evidence against him led by the 

prosecution. But such statement of under section 313, Cr.P.C. should not 

be considered in isolation but in conjunction with the prosecution evidence. 

Thus the aforesaid proposition of Law makes it clear that the answers given 

by the accused in his examination U/S 313 Cr.P.C. can be used to find out 

the truth, to test the veracity of the prosecution witnesses and to see if it 

corroborates or completes the chain of the evidences on record. In the 

instant case the version of the victim cum informant that he was attacked 

with a “dao” by the accused is corroborated by the accused himself in his 

examination U/S 313 Cr.P.C. and is also fully corroborated by the P.W.5. 

Hence, from the discussions made so far, no iota of doubt remains upon 

the prosecution version that on the day of occurrence the accused stabbed 

the victim Bitupan Kalita with a “dao”. 

15. Another point which needs to be discussed here is that whether the non-

seizure of the weapon of offence will affect the prosecution case or not. 

Here it is pertinent to mention that from the discussions made so far, it is 

clear that the P.W.2 had sustained injuries which required stitching. 

P.W.7, the medical officer in her deposition as well as in Exhibit-4 has 

opined that the injuries sustained by P.W.2 were caused by a sharp 

weapon. A sharp weapon can be used either for stabbing or cutting. In 

the light of the opinion furnished by P.W.7, even the non-seizure of “dao” 

with which the P.W.2 was attacked does not negate the fact that he was 

attacked with an instrument used for stabbing or cutting. 

16. Another question which comes to my mind at this juncture is that in the 

F.I.R. it is mentioned that the accused stabbed the victim with a 

“khukuri”, the victim in his deposition as P.W.2 deposed that the accused 

assaulted the victim with a “dao”, the accused himself in his statement 

https://indiankanoon.org/doc/767287/
https://indiankanoon.org/doc/767287/
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U/S 313 Cr.P.C. stated that the victim tried to snatch his “dao” and the 

P.W.5 stated that the victim was stabbed by the accused using a 

“dagger”, so if these differences about the nomenclature of the weapon 

would affect the prosecution case. Now it is a known fact that a same 

thing may be known by different names by different persons. “Khukuri”, 

“dao” or “dagger” are more or less the same things and do not have 

much differences in their appearances and more importantly they are 

sharp objects and can be used for cutting or stabbing. The defence has 

never taken a plea that the accused at the time of occurrence was not in 

possession of a sharp object i.e. a “Khukuri”/”dao” rather the accused, as 

already discussed above, in his examination U/S313 Cr.P.C. has stated 

that he was having a “dao” which the victim tried to snatch. As such it 

becomes clear that the different nomenclatures used by the witnesses for 

the weapon of offence would not affect the prosecution’s case as because 

the accused himself has admitted that at the time of occurrence he was 

in possession of a “dao”/”khukuri”  i.e. he was having a sharp weapon 

which can be used for stabbing or cutting. 

17. The learned A.P.P. has argued that since the prosecution is able to prove 

that the accused have stabbed the victim with a knife in his stomach 

hence he is to be convicted. 

 

18. Per contra the learned defence counsel argued that the prosecution has 

miserably failed to prove his case and the accused deserves acquittal. 

 

19. From the above discussions it becomes clear that at the time of 

occurrence the accused stabbed the victim with a “dao”/”khukuri” but the 

perusal of the Exbt-4, medical report shows that the accused was 

examined on 27.12.2016 whereas in the F.I.R. it is mentioned that the 

occurrence occurred on 26.12.2018. The victim cum informant deposed 

that he could not recollect the date of occurrence. However the victim 

cum informant clearly deposed that he was taken to Panery hospital by 

his mother and others and the P.W.5 also deposed that he took the victim 

to hospital after the accused left the place of occurrence which means 

that the victim was taken to hospital immediately after the occurrence. 
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Also the victim in his deposition as P.W.2 stated that he lodged the FIR 

on the following day of the occurrence and the perusal of the F.I.R. 

shows that it was lodged on 28.12.2016. So if the F.I.R was lodged on 

the following day of the occurrence, then the occurrence must have 

occurred on 27.12.2016. The I.O. in his cross-examination has stated that 

the victim cum informant has stated in his statement U/S161 Cr.P.C. that 

the victim stated before him that the occurrence occurred on 27.12.2016 

and the other witnesses also stated likewise. The perusal of the cross-

examination of the victim cum informant (P.W.2) makes it clear that the 

F.I.R. was not written by him and someone else scribed the F.I.R. for 

him. He has also stated specifically in his cross-examination that the 

F.I.R. was lodged on the following day of the occurrence i.e. after the 

next day of the occurrence. The defence side did not bring in any 

materials on record to show that there was a prior enmity between the 

accused and the victim cum informant. So under such circumstances, no 

reason is found as to why the victim cum informant would screen the 

actual offender. Now as the F.I.R. was lodged on 28.12.2016, the victim 

cum informant has specifically deposed that he lodged the F.I.R. on the 

following day of the occurrence, also the I.O. has stated that the victim 

and other witnesses stated before him that the occurrence occurred on 

27.12.2016 and also no prior enmity between the accused and the victim 

cum informant is shown, hence a conjoint reading of all the evidences on 

record makes it clear that the occurrence occurred on 27.12.2016 and the 

date 26.12.2016 on the F.I.R. was a bonafide mistake on the part of its 

writer. In the case of Banwari Lal (d) Vs Balbir Singh Hon’ble  

Supreme Court decided that Procedure is meant only to facilitate the 

administration of justice and not to defeat the same. Also in a decision by 

Hon’ble Gujarat High Court in State Of Gujarat vs Ramesh 

Laxmanbhai Chauhan on 4 May, 1994, it was held that as far as 

possible the cases should be decided on merits, rather throwing them off 

on the technical grounds. Again in State Of Nagaland vs Lipok Ao & 

Ors decided on 1 April, 2005, the Hon’ble Supreme Court held that a 

pragmatic approach has to be adopted and 

when substantial justice and technical approach were pilled against each 

other the former has to be preferred. The aforesaid decisions (supra) 
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make it clear that a case or a petition cannot go merely on technical 

grounds unless the same affects the merit of the case. A conjunct perusal 

of the evidence on record makes it crystal clear that the alleged 

occurrence occurred on 27.12.2016. The mention about the date of 

occurrence as 26.12.2016 in the F.I.R. is a bonafide error and in no way 

would affect the merit of the case. 

 

20. The F.I.R. was lodged on 28.12.2016. It is specifically mentioned in the 

F.I.R. that as the victim was busy in medical treatment hence there was a 

delay in lodging the F.I.R. The seriousness of the injury can be inferred 

from the fact that the victim sustained 8 stitches and under that 

circumstance it cannot be expected that the victim would come to the 

police station first without visiting a doctor. As such the delay of a day in 

lodging the F.I.R. is satisfactorily explained by the victim cum informant. 

 

21. In view of the aforesaid discussion and as already held above, it is clear that 

the prosecution has proved beyond reasonable doubt that the accused 

without any grave provocation voluntarily caused hurt to Sri Bitupan Kalita by 

a “khukuri” by stabbing on his palm and hence the accused have committed 

an offence U/S 324 I.P.C.  

 

22. The accused Sri Jayanta Rabha is found guilty for the offence U/S 324 I.P.C. 

 

23. In view of the aforesaid discussions and based on the findings as arrived for 

all the point for determinations, the accused Sri Jayanta Rabha is found guilty 

for the offence U/S 324 I.P.C. and is convicted for the same.  

 

24. Regarding the point for determination number i, none of the P.W.s have 

stated that the accused had wrongfully restrained the victim. Hence, from the 

evidence on record no material is found to prove that the accused wrongfully 

restrained the victim from proceeding in any direction in which he had a right 

to proceed. As such the prosecution failed to prove the charges of this case 

against the accused U/S 341 I.P.C. 
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25. The accused Sri Jayanta Rabha is acquitted from other charges of this case 

U/S 341 IPC.  

26. I am not inclined to give any benefit of any provisions of Probation of 

Offenders Act to the accused considering the fact that the accused had 

stabbed P.W.2 with an instrument used for cutting or stabbing and that too 

from propinquity and that the accused was matured enough to comprehend 

the repercussions of his assault upon P.W.2. He knew that his attack would 

leave P.W.2 with serious injuries. In fact at the time of the incident the life of 

P.W.2 was at peril. Thus the punishment to be imposed upon the accused 

must have some deterrent effect upon him to arrest its recurrence. Also no 

repentance is shown by the accused persons during the trial, hence he may 

repeat the same type of offence if given the benefits of probation of 

offenders Act.  

 

27. I have heard the accused/convict on the point of sentence. I have also heard 

the learned A.P.P. and the learned defence Counsels on the point of 

sentence.  The submissions by the accused/convict is recorded in separate 

sheet of paper appended with the C.R. 

 
28. The accused pleaded innocence and has submitted that he has been 

attending the court regularly and he has already suffered pain by attending 

the court regularly and also that he has got no earlier criminal record and as 

such prays for leniency in punishment. 

 

29. I have considered the submissions by the accused/convict, by the learned 

counsels for both sides and also the aggravating and mitigating 

circumstances of the case before sentencing the accused.  

 

30. The accused Sri Jayanta Rabha is sentenced to undergo a rigorous 

imprisonment for Six months and to pay a fine of Rs. 3000/- (Three thousand 

only) for the offence U/S 324 IPC. It is further directed that the accused shall 

undergo simple imprisonment for another one month in default of the 

payment of fine. The period of detention already undergone by the accused 

Sri Jayanta Rabha in connection with this case, is to be set off from the total 

sentence of imprisonment given in this case. 
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31. Furnish a free copy of the judgment to the accused immediately 

 

32. Judgment is pronounced in open court. Case is disposed on contest. 

 

Given under my hand and seal of this Court on this the 8th day of June, 

2018 at Udalguri. 

   

    

      

 

               (A.Kar)   

      Sub-Divisional Judicial Magistrate(S), 

      Udalguri. 
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A P P E N D I X 

 

1. Prosecution Witnesses:- 

    P.W.1: Sri Babul Nath. 

    P.W.2: Sri Bitupan Kalita. 

    P.W.3: Sri Khirod Kalita. 

    P.W.4: Sri Dibyajyoti Nath. 

    P.W.5: Sri Pulak Saikia. 

P.W.6: Sri Nripen Ch. Tamuli. 

P.W.7: Dr. Ilora Das. 

 

2.  PROSECUTION EXHIBITS:- 

Exbt.1: FIR. 

Exbt.2: sketch map. 

Exbt.3:Charge sheet. 

Exbt-4: Medical report. 

3. DEFENCE WITNESSES:- 

NONE. 

4. DEFENCE EXHIBITS :- 

    NONE. 

 

 

 

 

           (A.Kar) 

     Sub-Divisional Judicial Magistrate(S), 

     Udalguri. 


